SESSION 4

APPELLATE AND REVISIONAL POWERS



SECTION 384 OF THE CODE OF CRIMINAL PROCEDURE

Summary dismissal of appeal.—(1) If upon examining the
petition of appeal and copy of the judgment received under
section 382 or section 383, the Appellate Court considers that
there is no sufficient ground for interfering, it may dismiss the
appeal summarily: Provided that—

(a) no appeal presented under section 382 shall be dismissed
unless the appellant or his pleader has had a reasonable
opportunity of being heard in support of the same; (b) no
appeal presented under section 383 shall be dismissed except
after giving the appellant a reasonable opportunity of being
heard in support of the same, unless the Appellate Court
considers that the appeal is frivolous or that the production of
the accused in custody before the Court would involve such
inconvenience as would be disproportionate in the
circumstances of the case



SECTION 384 OF THE CODE OF CRIMINAL PROCEDURE

(c) no appeal presented under section 383 shall be dismissed
summarily until the period allowed for preferring such appeal
has expired.

(2) Before dismissing an appeal under this section, the Court
may call for the record of the case.

(3) Where the Appellate Court dismissing an appeal under this
section is a Court of Session or of the Chief Judicial Magistrate,
it shall record its reasons for doing so.

(4) Where an appeal presented under section 383 has been
dismissed summarily under this section and the Appellate Court
finds that another petition of appeal duly presented under
section 382 on behalf of the same appellant has not been
considered by it, that Court may, notwithstanding anything
contained in section 393, if satisfied that it is necessary in the
interests of justice so to do, hear and dispose of such appeal in
accordance with law.



SECTION 385 OF THE CODE OF CRIMINAL PROCEDURE

Procedure for hearing appeals not dismissed summarily.—(1) If the
Appellate Court does not dismiss the appeal summarily, it shall
cause notice of the time and place at which such appeal will be
heard to be given— (i) to the appellant or his pleader; (ii) to such
officer as the State Government may appoint in this behalf; (iii) if
the appeal is from a judgment of conviction in a case instituted
upon complaint, to the complainant; (iv) if the appeal is under
section 377 or section 378, to the accused, and shall also furnish
such officer, complainant and accused with a copy of the grounds of
appeal.

(2) The Appellate Court shall then send for the record of the case, if
such record is not already available in that Court, and hear the
parties: Provided that if the appeal is only as to the extent or the
legality of the sentence, the Court may dispose of the appeal
without sending for the record. (3) Where the only ground for appeal
from a conviction is the alleged severity of the sentence, the
appellant shall not, except with the leave of the Court, urge or be
heard in support of any other ground.



SECTION 386 OF THE CODE OF CRIMINAL PROCEDURE

Powers of the Appellate Court.—After perusing such record and hearing the
appellant or his pleader, if he appears, and the Public Prosecutor if he
appears, and in case of an appeal under section 377 or section 378, the
accused, if he appears, the Appellate Court may, if it considers that there is
no sufficient ground for interfering, dismiss the appeal, or may—

(a) in an appeal from an order or acquittal, reverse such order and direct
that further inquiry be made, or that the accused be re-tried or committed
for trial, as the case may be, or find him guilty and pass sentence on him
according to law;

(b) in an appeal from a conviction— (i) reverse the finding and sentence and
acquit or discharge the accused, or order him to be re-tried by a Court of
competent jurisdiction subordinate to such Appellate Court or committed for
trial, or (ii) alter the finding, maintaining the sentence, or 168 (iii) with or
without altering the finding, alter the nature or the extent, or the nature and
extent, of the sentence, but not so as to enhance the same—



SECTION 386 OF THE CODE OF CRIMINAL PROCEDURE
(c) in an appeal for enhancement of sentence— (i) reverse the finding and
sentence and acquit or discharge the accused or order him to be re-tried by
a Court competent to try the offence, or (ii) alter the finding maintaining the
sentence, or (iii) with or without altering the finding, alter the nature or the
extent, or, the nature and extent, of the sentence, so as to enhance or
reduce the same;

(d) in an appeal from any other order, alter or reverse such order;

(e) make any amendment or any consequential or incidental order that may
be just or proper:

Provided that the sentence shall not be enhanced unless the accused has
had an opportunity of showing cause against such enhancement:

Provided further that the Appellate Court shall not inflict greater punishment
for the offence which in its opinion the accused has committed, than might
have been inflicted for that offence by the Court passing the order or
sentence under appeal.



SECTION 397 OF THE CODE OF CRIMINAL PROCEDURE

Calling for records to exercise powers of revision.—(1) The High Court or any
Sessions Judge may call for and examine the record of any proceeding before any
inferior Criminal Court situate within its or his local jurisdiction for the purpose of
satisfying itself or himself; to the correctness, legality or propriety of any finding,
sentence or order, recorded or passed, and as to the regularity of any
proceedings of such inferior Court, and may, when calling, for such record, direct
that the execution of any sentence or order be suspended, and if the accused is
in confinement that he be released on bail or on his own bond pending the
examination of the record.

Explanation.—All Magistrates, whether Executive or Judicial, and whether
exercising original or appellate jurisdiction, shall be deemed to be inferior to the
Sessions Judge for the purposes of this sub-section and of section 398.

(2) The powers of revision conferred by sub-section (1) shall not be exercised in
relation to any interlocutory order passed in any appeal, inquiry, trial or other
proceeding.

(3) If an application under this section has been made by any person either to
the High Court or to the Sessions Judge, no further application by the same
person shall be entertained by the other of them.



SECTION 401 OF THE CODE OF CRIMINAL PROCEDURE

High Court's powers of revision.—(1) In the case of any proceeding the record
of which has been called for by itself or which otherwise comes to its
knowledge, the High Court may, in its discretion, exercise any of the powers
conferred on a Court of Appeal by sections 386, 389, 390 and 391 oron a
Court of Session by section 307, and, when the Judges composing the Court
of Revision are equally divided in opinion, the case shall be disposed of in the
manner provided by section 392.

(2) No order under this section shall be made to the prejudice of the accused
or other person unless he has had an opportunity of being heard either
personally or by pleader in his own defence.

(3) Nothing in this section shall be deemed to authorise a High Court to
convert a finding of acquittal into one conviction.

(4) Where under this Code an appeal lies and no appeal is brought, no
proceeding by way of revision shall be entertained at the instance of the party
who could have appealed.

(5) Where under this Code an appeal lies but an application for revision has
been made to the High Court by any person and the High Court is satisfied
that such application was made under the erroneous belief that no appeal
lies thereto and that it is necessary in the interests of Justice so to do, the
High Court may treat the application for revision as a petition of appeal and
deal with the same accordingly.



SECTION 27 OF THE PREVENTION OF CORRUPTION ACT

Appeal and revision.—Subject to the provisions
of this Act, the High Court may exercise, so far
as they may be applicable, all the powers of
appeal and revision conferred by the Code of
Criminal Procedure, 1973 (2 of 1974) on a High
Court as if the court of the special Judge were

a court of Session trying cases within the local
limits of the High Court.



SECTION 193(3) OF THE PREVENTION OF CORRUPTION ACT

Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 of 1974),— (a) no finding, sentence or order
passed by a special Judge shall be reversed or altered by a
Court in appeal, confirmation or revision on the ground of the
absence of, or any error, omission or irregularity in, the
sanction required under sub-section (1), unless in the opinion
of that court, a failure of justice has in fact been occasioned
thereby; (b) no court shall stay the proceedings under this Act
on the ground of any error, omission or irregularity in the
sanction granted by the authority, unless it is satisfied that
such error, omission or irregularity has resulted in a failure of
justice; (¢) no court shall stay the proceedings under this Act on
any other ground and no court shall exercise the powers of
revision in relation to any interlocutory order passed in any
inquiry, trial, appeal or other proceedings.



SUB-SECTION 19(4) OF THE PREVENTION OF CORRUPTION ACT

In determining under sub-section (3) whether the
absence of, or any error, omission or irregularity in,
such sanction has occasioned or resulted in a failure
of justice the court shall have regard to the fact
whether the objection could and should have been
raised at any earlier stage in the proceedings.
Explanation.—For the purposes of this section,— (a)
error includes competency of the authority to grant
sanction; (b) a sanction required for prosecution
includes reference to any requirement that the
prosecution shall be at the instance of a specified
authority or with the sanction of a specified person or
any requirement of a similar nature.



ONUS OF PROOF

Section23 of the Prevention of Corruption Act.

Particulars in a charge in relation to an offence under 1
[section 13(1)(a)].—Notwithstanding anything contained in the
Code of Criminal Procedure, 1973 (2 of 1974), when an
accused is charged with an offence under 2 [clause (a)] of sub-
section (1) of section 13, it shall be sufficient to describe in the
charge the property in respect of which the offence is alleged
to have been committed and the dates between which the
offence is alleged to have been committed, without specifying
particular items or exact 1. Subs. by Act 16 of 2018, s. 16, for
“section 13(1) (c)” (w.e.f. 26-7-2018). 2. Subs. by s. 16, ibid.,
for “clause (c)’(w.e.f. 26-7-2018). 14 dates, and the charge so
framed shall be deemed to be a charge of one offence within
the meaning of section 219 of the said Code: Provided that the
time included between the first and last of such dates shall not
exceed one year.



PRESUMPTION

Section 20 of the Prevention of Corruption Act

Presumption where public servant accepts any undue
advantage.—Where, in any trial of an offence punishable under
section 7 or under section 11, it is proved that a public servant
accused of an offence has accepted or obtained or attempted
to obtain for himself, or for any other person, any undue
advantage from any person, it shall be presumed, unless the
contrary is proved, that he accepted or obtained or attempted
to obtain that undue advantage, as a motive or reward under
section 7 for performing or to cause performance of a public
duty improperly or dishonestly either by himself or by another
public servant or, as the case may be, any undue advantage
without consideration or for a consideration which he knows to
be inadequate under section 11.



